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Passed by Shri Uma Shanker Commissioner (Appeals)

Arising out of Order-in-Original No 5D01/27/AC/Prowess/2016-17 Dated

14.03.2017 Issued by Assistant Commr STC, Service Tax, Div-I, Ahmedabad
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Name & Address of The Appellants

0

M/s. Prowess Productions Corporate Services
Ahmedabad

gr 3rft 3mer orig al{ ft anfk fa If@art at or9 RH~fa vat az
x=fcndTl-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

fl zrca, UTTc gi hara 3r4tr nznf@arr at sr9:
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcrrfm~,1994 ct)- tlm 86 cB" 3irsfa 3r4la atf "CfR, c&)" \JJT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?ea flu fl v#tar zyc, a gca vi hara ar4lag nznf@au 3it. 2o, g #zc
l31ffclccl cpUJJ'3°-s, ~ ~. 3ll3l-JGl<SJIG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) sr4l#hr nrzarf@raw at f4ft1 arf@If1, 1994 ct)- tlm 86 (1) cB" 3@T@ ~~
f.':tlll-Jlclcil, 1994 cB" ~ 9 (1) cB" 3iafa ReufRa y.et s # ar ufji ti at \JJT
rift gi sr Irr fr 3rt # fas 3rft 6t ·r{ t srat 4Raj
ah Gr#t ag (Gr ga mfr ff 3hf) jkrfr er i znrznf@rawr ar nrft fer
&, agt #R ma6fa &a 4a rad # ru fwzr # ma ?uifha a rs 5q
ii Get hara st air, ans at air 31R WlTllT ·TIT u4fa q; 5 erg IT Ura a & ai nu
1000/- #ta Rt g)flt uei hara at ir, anrr #l ir 31R GnRz TIif q, 5 Gr IT
50 r l gt it 6u 500o/- ffl~ "ITT<lT I uref hara al nit, ans al nir it Ta ·TI
fat nu; so arr ata snrat & aei ; 10ooo/- #) 3#st itf

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of



crossed bank draft in-favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where. the bench of Tribunal is situatec;L

(iii) [#tr srffrz,194 #t er s6 q,"r "(3'-q-~ -q-cr (2~) cf; 3@<@. 3rcj'rt;r~~. 1994 cf; f.'rl:1.:1 9 (2~)
cfj 3ffilhr mmcr ri,rt ~.-tr.-1 r.t c#r srail vi r# rrgr,, tr qr« zgs·(r4ta) ,:,m "$T ~ (O!A)(
'3':w-i ~ wnfil@ ffl 61<ft)' 3ITT' .3TCR ..
snrgera, msrra / sq sngaa anra 37[[&Ip a.a snr zy«an, srih#rt nrnferazr-at sra aer ha §1{'

31ml (010) -$'r ffl~ 61<ft I ·

(Iii) The appeal under sub section. (2A) of the section 86 the Finance Act 1994, shall be filed in
Form .S.T-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order .of Commissioner Central Excise (Appeals)(OIA){one of which shall
be a certified copy) and copy of the order passed by the Addi. / .Joint or Dy. /Asstt. Commissioner qr
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribu11al.

2. . zqeizit@er nrnazr zyca are)fr , 1975 q,"f mIT 'CJx~-1 t iafafa fg rga e srrer -qc! x-eJ7A
~cfi~ q,"f >lfu "CJx ."<ii 6.50 /- i'.ffi <ITT~~fuc!;c 'WIT str uRgI

2.. One: ctjpy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act; 1975, as amended. · · ·

3. WllT wP• ~ ~ -q-cr Wtl fclr<' sf1#tr nrnferow (orffafe) fpra6a], 1gs2 # anfa vi srr ii@ea Tai q;)-
ffaa Ra#i 6t 3j ftn 3naff fha uar &1

3. Attention is also invited to the rules covering these arid other· related matters contained in the
Customs, Excise and Service Appellat~ Tribunal (Procedure) Rules, 1982.

4. «tr era, ac4hr3sen arcs vi ears 3rflftr qf@rawr (aft4a h 1Afct° 3ftfim t°~ of
3ctr3sea rca 3rf@fez1, ?&yy #r rrr 39waairiia facatrai€an.) 3rf@fer2y(°9 #rin
9) fecria: o&.cc.cg sit Rt fafr3fefrir, r&&y #r rt ca & aiaia hara at aft arar sta &,. . . ~
arrffarRt re qa.-rf satcrsfarf ?,arf fazrarra 2iafasr #stsatart arhf@rr2
if@raratswea rf@act

ac4tr3er areaviarsaaiaf#ifr sr rca" ii fRs anfr?
(i) mu 11 3t a aiaa ffffa va#
(ii) rlz .rm Gt ft a ma fr
(@ii) hcr# rm f.rl;qcR1acll t-~ 6 t- 3iaira 2zr va

> 3ma aara rgfzr err h grant fa;arr @i. 2) 3f@fez1, 2014 # 3car a qa fas#t
gr4i#hrnf@tart a#mar f@arrftcrrare 3rs#fvi 3rf)ratraa&fstit1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also·made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) sr siaaf a, sr am?sr agf 3rflr ufeauraqr sgi res 3rarar erea zr vs..:> ..:>

faaif@a st at air fannz rea # 10% arm;rar tR" 3ITT"~~cn;r qCTs Rl a 1Ra -~ tJGf a-trs 'ij) 10%..:> ..:> l;>I

sraracuRtarpar?
..:>

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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M/s. Prowess Productions Corporate Seryices, 3/A, Harishchandra .
Park, Vijay Nagar Road, Naranpura, Ahmedabad (hereinafter referred to as

'appellants') have filed the present appeal against the Order-in-Original

number SD-01/27/AC/Prowess/2016-17 dated 14.03.2017 (hereinafter

referred to as 'impugned order') passed by the Assistant Commissioner,

Service Tax Div-I, P.D. Patel House, Naranpura, Ahmedabad (hereinafter
referred to as 'adjudicating authority'). Appellants hold ST registration for

providing the taxable service i.e. "Event Management Service".

2. The facts of the case, in brief, are that it was noticed that the
appellants were indulging in evasion of service tax by not paying appropriate

service tax on the value of taxable services rendered by them and without
filing ST-3 returns. Investigations were carried out and after investigations,

a show cause notice dtd. 06.04.2016 was issued proposing demand of

. 0 service tax of Rs. 32,84,772/- and adjustment of Rs. 1,00,000/- already paid
by them against the demand; proposed imposition of penalties and recovery
of service tax with interest. The adjudicating authority, in its findings, held

that the appellants had failed to submit any document in support of their
claim that they had not received the amount from the clients; that the

benefit of the proviso under Rule 6 can only be considered on furnishing the
proper documents by the appellants and that the gross income was more

than Rs. 50 lakh; that their revised income tax return cannot be considered
for the valuation of the service provided as it appeared their afterthought;
that their plea that the value was cum-duty cannot be accepted as the

service tax was shown separately in their Profit & Loss Account and that the
0 appellants had failed to provide any document in support of their contention

that their assessable value was less than the exemption limit. The

adjudicating authority, vide the impugned order, confirmed the demand of
service tax of Rs. 32,84,772/- and recovery of service tax with interest and

ordered adjustment of Rs. 2,00,000/- already paid by them against the
demand; imposed penalty of Rs. 10,000 under Section 77 (2) of the Finance
Act, 1994 (for brevity 'the Act')and imposed penalty of Rs. 32,84,772/

under Section 78 of the Act.
3. Being aggrieved with the impugned order, the appellants have preferred

this appeal wherein it is contended that-
a) The order is illegal, unjust and erroneous;
b) That it is completely wrong to deny the taxability of taxable services

on receipt basis in view of Rule 6 of the Service Tax Rules;
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c) That it is completely wrong to deny the basic exemption 'of Rs. 10 lakh
from the aggregate value of taxable services in the Financial Year
2014-15 as available to small service provider;

d) That the adjudicating authority should have considered the turnover of
. .

Rs. 16,64,648/-.for the F.Y. 2014-15 instead of Rs. 91,54,850/- as per

revised income tax return submitted;
e) That according to Section 67(2) of the Act, the gross amount charged

oy the appellants is inclusive of service tax;
f) That there is no suppression of facts or willful misstatement made by

the appellants and accordingly the imposition of penalty of Rs.

32,84,772/- under Section 78 is liable to be set aside;
4. Personal hearing in the case was held on 09.01.2018 in which Shri
Bhavik Khandhediya, Chartered Accountant appeared before me and
reiterated the grounds of appeal. They submitted that no bank statement of

2009-10 filed when he is claiming to be employee. He also pleaded the issue

of limitation and said that the period of April 2010 to Sept.-2010 is out of
five years' period. He further submitted that as per Rule 6 (10), he was not
liable to pay in the year in which service was provided but the year in which

receip:: was made. He aiso submitted additional written submissions.
5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the

appellants at the time of personal hearing.
6. I find that the issue to be decided in this appeal is whether service tax
has been correctly demanded and penalties imposed when the appellants did
not file required returns and did not pay service tax on the taxable service

for which they were registered.
7. I find that the case came to light only when departmental officers
visited the appellants' premises and documents scrutinized after the search.
While perusing the grounds of appeal given by the appellants, I find that
they have contended that they have not been given the benefit of the basic
exemption of Rs. 10 lakh from the aggregate value of taxable services in the
Financial Year 2014-15 as available to small service provider. I find that a
statement of the proprietor of the appellants was recorded under Section 14
of the Central Excise Act, 1944 read with Section 83 of the Finance Act,
1994. This statement is voluntary and has not been retracted and disputed

by the appellants. As per reply to the question No. 3, the taxable values of

the appellants have been given which clearly indicate that they are not
entitled for the benefit of the basic exemption of Rs. 10 lakh from the

4

0

0

,•

aggregate value of taxable services in the Financial Year 2014-15 as
available to small service provider and therefore I reject the contentionby -,
the appellants. ,.--/ ·. ·-- :·/~~:;t
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8: Now I take up the contention b( the appellants that according to ··
Section 67(2) of the Act, the gross amount charged by the appellants is

·e: ·e; •

inclusive of service tax. I agree with the findings of the adjudicating

authority which are based upon verification of the documents available with
the adjudicating authority. It is clearly held that the appellants are showing
separate amounts of service tax charged by the appellants in their invoices

and therefore the income shown in their income tax returns is excluding the

amount of service tax. It is a matter of facts and can be ascertained by

verifying the documents and I therefore agree with the findings of the

adjudicating authority.

9. Now I take the contention of the appellants that the adjudicating
authority should have considered the turnover of Rs. 16,64,648/- for the

F.Y. 2014-15 instead of Rs. 91,54,850/- as per revised income tax return

submitted. The difference in both the returns i.e. original and the revised is

so huge that it needs to be examined with the documents. I remand this
issue to the adjudicating authority to examine the details and difference of

amounts involved in this case and recalculate the amount of service tax not

paid by the appellants. I also direct the adjudicating authority to consider

the demand of five years from the date of show cause notice and the
demand beyond the period of five years from the date of show cause notice

is held time barred.
10. Now I take Lip the contention of the appellants that as per provisions
in Rule 6 of the Service Tax Rules, they were not liable to pay in the year in

which service was provided but the year in which receipt was made. I agree

with the contention of the appellants that-they were entitled to pay service
tax on the basis of receipt of the payment. The adjudicating authority has

0 given findings in para 34.3 of the impugned order that the appellants did not
produce any supportive documents to show that they have not received the
amount shown as income and accordingly the benefit has been denied to

them. I find it fit to remand this issue of verification of the supporting

documents for the claim of the appellants to the adjudicating authority to
recalculate the service tax liability of the appellants by calculating the

service tax amount on receipt basis.
11. As far as the charges of suppression of facts is concerned, I find that

in the answer to the question No. 3 in the statement recorded under Section
14 of the Central Excise Act, 1944 read with Section 83 of the Finance Act,

1994, the proprietor of the appellants firm has confessed that they have not

paid any service tax nor filed any service tax return even when they were'
r v,>,~

aware of their liability and they were collecting the service tax from their

customers. It is a serious offence and clearly an Intention of evasion;<o:C::~_·.J)/

rev
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service tax is established. I therefore reject the defence put forth by the
appellants.

12. Now I take up the contention of the appellants that the penalty under

Section 78 is not imposable as there is no suppression of facts.· I find that a
statement of the proprietor of the appellants was recorded under Section 14
of the Central Excise Act, 1944 read with Section 83 of the Finance Act,
1994..As per reply to the question No. 3; the proprietor of the appellants has

accepted that they have not paid nay service tax nor filed any service tax

returns. He goes on to admit that they were collecting service tax amount as

shown in their invoices but the same was not being paid by them to the
govt. exchequer. He also admitted that the applicable service tax would be
paid at the earliest and towards this, they even paid Rs. 2,00,000/-. This

confessional statement has not even been retracted. So I agree with the

findings of the impugned order on this issue and find no reason to interfere

with the impugned order. However I find that the show cause notice has

been issued on 06.04.2016 and the demand shall be restricted only for the
period of 5 years from this date i.e. 06.04.2016 and the penalty under
Section 78 of the Act shall stand modified accordingly.
13. The appeals filed by the appellant stand disposed off in above terms.

sf@a#af tr asf fr +ftata fart sqta@Ra fan srare!av
(-31TT !?TcR)

#tr_# rgn (efi«a
6iQ.4-lcl.l<SJ lcl.

fcRicn":

To,

M/s. Prowess Productions Corporate Services,
3/A, Harishchandra Park,
Vijay Nagar Road,
Naranpura,
Ahmedabad

Copy to:

(1) The Chief Commissioner, CGST, Ahmedabad Zone,
(2) The Commissioner, CGST, Ahmedabad (North), \J/\J)Y
(3) The Dy./Astt. Commissioner, CGST, Di.-»knmedabad (North),d'
(4) The Dy./Astt. Commissioner(Systems),CGST, Ahmedabad (North),
5 Guard File,
(6) P.A.File.
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